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STATEMENT OF THE CASE

Nature of the Case
Justin Brian Miller appeals from the Judgment

Retained Jurisdiction in which he

was sentenced to a unified term of five years, with two years fixed, following his
conviction for aggravated assault. This Reply Brief is necessary to address to points:
(1) clarify the hearsay exception of "effect on the listener," and (2) address that a
recorded objection reflected in the official transcripts is sufficient preservation of an
issue for appellate review.

Additionally, Mr. Miller acknowledges that his relevancy

objections were limited to relevance claims and not to whether the admitted evidence
was overly prejudicial.

Mr. Miller continues to assert that the district court made

evidentiary errors and because the State did not prove the harmlessness of the errors
beyond a reasonable doubt, the judgment should be vacated and the matter remanded
for a new trial.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Miller's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference thereto.
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ISSUES
1)

Did the district court abuse its discretion when it allowed Nadine Steen to offer
hearsay testimony about what she told the 911 operator?

2)

Did the district court abuse its discretion when it allowed Officer Austin Cady to
testify about irrelevant information?

3)

Did the district court abuse its discretion by admitting the testimony of Melissa
Miller about whether the family had a tradition of shooting guns on New Year's
Day because the testimony was not relevant?

4)

Did the district court abuse its discretion when it allowed Angie Smith to offer
hearsay testimony about what she told Melissa Miller in the kitchen on the day of
the alleged incident?

5)

Under the doctrine of cumulative error, was Mr. Miller's right to a fair trial denied
as a result of the accumulation of serious errors throughout his trial?
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ARGUMENT
I.
The District Court Abused Its Discretion When It Allowed Nadine Steen To Offer
Hearsay Testimony About What She Told The 911 Operator
Mr. Miller asserts that the district court abused its discretion in allowing Nadine
Steen to testify about what she told dispatch when she called 911. (See Appellant's
Brief R., pp.3-7.) The State argues in response that the out of court statement was not
hearsay because "It is apparent from the context that Nadine Steen's testimony was
offered to establish the course of events after the assault, including contacting 911,
which resulted in the dispatch of officers to the scene." (Respondent's Brief, p.8.) The
State acknowledges that the statement is also consistent with the truth of the matter
asserted. (Respondent's Brief, p.8.) The State suggest that that the court's ruling might
be based upon confrontation grounds and not the evidentiary rules. It seeks to have the
hearsay objection affirmed on other grounds.

(Respondent's Brief, p.9, n.4.)

Apparently, the other ground is "effect on the listener" in that it may explain why the
police arrived on the scene. This reply brief is necessary to clarify the exception to the
hearsay rules regarding "effect on the listener" and to explain why the exception does
not apply in this case.
Mr. Miller included the questions and answers that were solicited at his trial in the
opening brief.

(See Appellant's Brief, pp.4-5.)

A closer look at the problematic

questions negates the State's argument that the prosecutor intended "to establish the
course of events after the assault."

(See Respondent's Brief, p.8.)

Moreover, the

prosecutor's closing arguments at trial also demonstrates that he was attempting to use
the statement for the truth of the matter asserted. (See Appellant's Brief, pp.5-6.)
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In a recent, non-final, decision by the Idaho Supreme Court, the Court explains
the hearsay exception of "effect on the listener". State v. Parker, Docket No. 38956,
2014 WL 1345529 (2014 Opinion No. 42, April 4,2014). Although the case is not final,
it discusses black letter law on effect on the listener. See id. p.5. Due to the assertion
that the prosecutor was only attempting to explain the course of events, it is necessary
to explore the effect on the listener exception to hearsay.
"An item of evidence may be logically relevant in several aspects,
leading to distinctinferences or bearing upon different issues. For one of
these purposes it may be admissible but for another inadmissible." 1
KENNETH S. BROUN ET AL., MCCORMICK ON EVIDENCE § 59 (7th
ed. 2013). For example, a statement offered to show the effect on
the listener is not hearsay, and therefore is admissible. Id. § 249 ("A
statement that D made a statement to X is not subject to attack as
hearsay when its purpose is to establish the state of mind thereby induced
in X .... "). But that same statement offered to prove the truth of the
matter asserted is inadmissible hearsay. I.R.E. 801, 802. When evidence
serves both inadmissible and admissible purposes, the "normal practice"
is to provide a limiting instruction describing the "allowable purpose" of the
evidence. BROUN, supra, § 59.
Id. Thus, in order to be admissible as effect on the listener, the person testifying utilizes

the hearsay statement to explain their own state of mind as to why they reacted in a
way they did.

For example, if the police officer testified that he went to Mr. Miller's

house because of a 911 call, the statement would be admissible because it explained
why the officer went to the house. The exception does not apply to the declarant's own
out of court statements.
In this case, at trial, in response to the prosecutor's question, Nadine Steen told
the jury that she told the 911 operator what happened to her. (Tr., p.228, Ls.24-25,
p.229, L.5.) After overruling a hearsay objection, in response to another prosecutor's
question, Nadine Steen told the jury that she told the 911 operator Mr. Miller pointed a
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shotgun at her. (Tr., p.229, Ls.6-10.) These questions were not solicited for "effect on
the listener." Nadine Steen is the declarant and her statements cannot be admitted for
the effect her statements had on her.

These statements asked by a seasoned

prosecutor had no other purpose then for the truth of the matter asserted.

II.
The District Court Abused Its Discretion When It Allowed Officer Austin Cady To Testify
About Irrelevant Information
Mr. Miller asserts that the district court abused its discretion when it allowed the
State to present the testimony of Officer Cady that he parked away from the residence
due to an alleged gun threat.

In its response, the State argues: (1) that the district

court made no adverse ruling and, therefore, the issue is inappropriate for review
(Respondent's Brief, p.15); (2) the evidence is relevant and should have been admitted
(Respondent's Brief, pp.15-16); (3) no objection was made pursuant to I.R.E. 403 and,
therefore, Mr. Miller's 403 argument should not be heard on appeal 1 (Respondent's
Brief, p.16); and (4) even if Mr. Miller's argument is considered, it fails (Respondent's
Brief, pp.16-18). A reply is necessary to address the State's argument that the issue is
unpreserved for appellate review because no adverse ruling exists.

The remaining

State arguments are unremarkable and, therefore, Mr. Miller simply refers back to his
Appellant's Brief pages 7-10.

The issue that Mr. Miller asserted and continues to assert is that the evidence was
irrelevant. The attorney did not make a 403 objection and, therefore, Mr. Miller is not
seeking to find error based upon the evidence being overly prejudicial. See State v.
Cannady, 137 Idaho 67,72-73 (2002).
1
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A.

Mr. Miller Objected To The Relevancy Of The Evidence And An Implied
Adverse Ruling Exists; Therefore, The Issue Is Preserved For Appellate
Review

Mr. Miller's attorney preserved the issue for appellate review. "A party must be
given an opportunity specifically to object to the introduction of evidence and is entitled
to a ruling thereon by the trial judge." Theesen v. Cont'! Life & Acc. Co., 90 Idaho 58, 62
(1965) (Trial court erred when it admitted evidence as a sanction for counsel's failure to
appear at a pretrial hearing.). The rules of evidence require a timely objection along
with the grounds for objection, if not obvious from the context.

I.R.E. 103(a)(1). An

objecting party is "entitled to a ruling by the trial court on its merits of its objection."
Theesen, 90 Idaho at 63.

The prosecutor asked Officer Cady if he could draw on the white board the house
he responded to and where he contacted Nadine Steen. (Tr., p.98, Ls.15-18.) During
his drawing, Officer Cady provided a description to what he was drawing. (Tr., p.98,
L.21-p.99, L.6.) As he drew, he stated,
Absolutely. I apologize for my drawing abilities. Fisher.
Myself and Deputy Dyre were the first ones and Deputy Mumford
were the first ones to arrive on scene. Deputy Mumford came in from
another access street on the west side of the residence. Deputy Dyre
and I came in on the east side of the residence. We parked probably a
residence away due to officer safety, I mean a treat of a gun being used
to force people out of the house.
(Tr., p.98, L.21-p.99, L.6.) There was no question presented to this officer and he was
supposed to be just drawing the house and where he contacted Nadine Steen. Instead,
the officer gave details about other officers, the order and direction they arrived on
scene, and an explained why they parked where they did. Frankly, this officer should
not have been talking at all as there was no questioned presented to him. Regardless,
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Mr. Miller's attorney strenuously objected. He stated, "I object. I object. Move to strike.
Hearsay."

(Tr., p.99, Ls.3-4.)

Whether the objection was all for hearsay or four

separate concerns of rule violations is unknown because immediately the court
overruled the objection and stated, "It wasn't hearsay.,,2

(Tr., p.99, Ls.1-2.)

Still

concerned, Mr. Miller reasserted an objection telling the court that it was "Not relevant."
(TL, p.99, l,6.)
Mr. Miller indicated in his opening brief that "apparently" the objection was
overruled because Officer Cady was allowed to continue his testimony.

(See

Appel/ant's Brief, p.B.) Mr. Miller acknowledges that there is no specific adverse ruling
on his objection; however, the district court's ruling is implied by Officer Cady's
continued testimony. The State asserts that it is "possible the court did not hear the
objection." (Respondent's Brief, p.15.) It is just as possible that the judge looked to the
witness, implied the objection was overruled, and indicated to him to continue testifying
with a wave of his hand. What is undisputed is that Mr. Miller knew that this testimony
should be prohibited and voiced objections to it. Under the rules of evidence, he does
not necessary have to state the grounds for his objection, especially when the objection
is obvious from the context.

See I.R.E. 103(a)(1).

Here, the officer was testifying

without any questioning presented to him, wandered into an area that was not related to
the question (draw a picture of the house and where you contacted Nadine Steen), and
then utilized an out of court statements to testify about irrelevant evidence such as

2 Mr. Miller submits that in this context, the statement probably would not have been
held to be hearsay because the "effect on the listener."
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officer safety and parking in an area due to a firearm allegedly being used.

The

testimony was irrelevant and the court should have sustained the objection.

B.

Mr. Miller Acknowledges That His Attorney Did Not Make A 403 Objection

As to the State's claim that an I.R.E. 403 objection was not made to the district
court and, therefore, should not be considered on appeal. (Respondent's Brief, pp.1617.) The State's point is well taken and Mr. Miller recognizes that counsel did not make
a 403 objection. He continues to assert that the evidence was irrelevant and should
have been suppressed by the district court.

III.
The District Court Abused Its Discretion By Admitting The Testimony Of Melissa Miller
About Whether The Family Had A Tradition Of Shooting Guns On New Year's Day
Because The Testimony Was Not Relevant
Mr. Miller objected to Melissa Miller's testimony about whether she has a family
tradition to go out and shoot guns on New Year's Day as irrelevant. (Tr., p.337, LS.1719.) The district court overruled the objection. (Tr., p.337, Ls.17-19.) The district court
erred.

Because the State's argument concerning the relevancy of testimony is not

remarkable, no further reply is necessary.

Accordingly, Mr. Miller simply refers the

Court back to page 10 of his Appellant's Brief.

IV.
The District Court Abused Its Discretion When It Allowed Angie Smith To Offer Hearsay
Testimony About What She Told Melissa Miller In The Kitchen On The Day Of The
Alleged Incident
Mr. Miller objected to Angie Smith's testimony about what she told Melissa Miller
in the kitchen on the day of the alleged incident as hearsay. (Tr., p.175, L.19.) The
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State argues that Nadine Steen's testimony was not offered for the truth of the matter
asserted, but instead to explain what happened afterwards, including Ms. Miller's
hearsay statement that Mr. Miller hit her. (Respondent's Brief, p.12.) Mr. Miller asserts
that the State is incorrect because not only was Nadine Steen's statement hearsay, it
was hearsay within hearsay.
When asked by the prosecutor. "What did Melissa Miller say in the kitchen,"
Angie Smith responded, "She stated he hit me. And my response to her was hit you.
He was choking you." (Tr., p.175, Ls.17-18.) This is hearsay within hearsay. Nadine
Steen's statement is not effect on the listener, instead it is her out of court statement
used to get in another out of court statement made by the alleged victim of the trial. As
explained in Issue I and incorporated herein, effect on the listener is a person's reliance
on a hearsay statement that they acted as a result of the statement. The statement
here was not properly admitted as effect on the listener.

v.
Under The Doctrine Of Cumulative Error, The Accumulation Of Irregularities During
Trial, Was Sufficient To Warrant A New Trial
Mr. Miller in his Appellant's Brief that the accumulation of errors are sufficient to
warrant him a new trial.

(Appellant's Brief, p.13.)

Because the State's argument

concerning the relevancy of testimony is not remarkable, no further reply is necessary.
Accordingly, Mr. Miller simply refers the Court back to page 13 of his Appellant's Brief.
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CONCLUSION
For reasons stated herein and in the Appellant's Brief, Mr. Miller respectfully
requests that this Court vacate his judgment of conviction and remand the matter for a
new trial.
DATED this 25 th day of April, 2014.

I)h~

Deputy State Appellate Public Defender
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